
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 297 

lemma: If the husband could be found to join in the action, the chief 
element of damage would cease; if he could not be found the wife 
would have no cause of action, the right of action arising after mar- 
riage, and being therefore community property and the wife not living 
apart from her husband owing to his fault. 

These difficulties come from regarding a right of action for dam- 
ages for a personal injury as property and applying the community 
rules thereto. 4 Such a theory is unsound in principle and unwork- 
able in practice. If the right of action is really community property, 
the wife should not be a party at all. B. S. C. 

Trusts — It is Necessary for the Creditor to First Exhaust His Se- 
curity Under the Trust Deed? — The distinction which has been at- 
tempted to be drawn between dicta and obiter dicta is perhaps not 
practically useful. 1 But if there ever were an instance of the latter 
sort of dictum, it is to be found in the late Mr. Justice McFarland's 
remarks in Herbert Kraft Company v. Bryan, 2 where, in effect, he says 
that though it is claimed 'that a creditor who has the security of a trust 
deed ought to exhaust his security before suing upon the note, it is 
also claimed that he need not do so. The learned justice, it would 
seem, himself plainly leaned to the latter opinion, though he expressly 
declined to decide the point, merely discussing the matter because 
what was said "may possibly be of some aid in examining the ques- 
tion hereafter." A recent decision 3 uses Justice McFarland's language 
as an authority to the effect that the holder of a trust deed should 
exhaust his security before suing for a personal judgment. 

We believe that this decision of the intermediate court will not be 
adopted by the Supreme Court if the question is ever presented there. 
The decision seems to be without any basis in principle, and had it 
not been for dicta in two earlier cases, 4 — also purely obiter, — the re- 
marks in the Kraft case would, we venture to say, never have been 
written. The only reason why a mortgagee is obliged to sue to fore- 
close his mortgage is because the Code of Civil Procedure requires him 
to do so. 5 Neither the holder of a pledge. 6 nor of a vendor's lien, 7 



4 McFadden v. Santa Ana etc. Ry. Co. (1891), 87 Cal. 464, 25 Pac. 
681. 

1 Wambaugh: Study of Cases, Sec. 13. 

2 Herbert Kraft Co. v. Bryan (1903), 140 Cal. 73, 73 Pac. 745. 
3 Pitzel v. Maier Brewing Co., 16 Cal. App. Dec. 59 (decided by the 
Second Appellate District, Dec. 30, 1912). 

4 Savings & Loan Society v. Burnett (1895), 106 Cal. 514. 528, 39 
Pac. 922, where it is said that the grantor under a trust deed retains 
the right to a conveyance on payment "and to a sale as provided in 
case of default." See also Powell v. Patison (1893), 100 Cal. 236, 239, 
44 Pac. 677. 

5 Code of Civil Procedure, Sec. 726. 
"Ehrlich v. Ewald (1884), 66 Cal. 97. 

7 Samuel v. Allen (1893), 98 Cal. 406, 33 Pac. 203. 
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nor of a mechanic's lien, 8 is obliged to resort to his security before su- 
ing on the personal obligation, and there is no reason why one en- 
titled to the security of a trust deed, which, under the decisions, has 
been most clearly differentiated from a mortgage, 9 should be classed 
with the statutory mortgagee in this respect. O. K. M. 

Vendor and Vendee — Right of Vendee to Rescind Where Vendor has 
no Title. — Prentice v. Erskine 1 was an action to quiet title to certain 
land against a contract of sale, in which the defendant interposed the 
defense that the contract under which he claimed had been rescinded, 
and asked judgment for the amount paid on the purchase price. The 
ground on which the vendee based his right to treat this contract as 
rescinded, was that at the time of entering into the contract, the land, 
unknown to him, was subject to a public highway. The court held 
that "the vendee might have rescinded the contract at any time even 
though the time for final payment had not arrived because the vendor, 
in the nature of things, never could offer a perfect title." The court, 
while recognizing the rule established in earlier cases, — one of them 
decided within less than a month of the Prentice case 2 — that a vendee 
cannot complain because a vendor has no title before the time for per- 
formance arrives, says it is "a harsh rule and should not be extended." 

The foundation of the California rule upon this subject is that no 
breach of the contract can occur until the time arrives for making the 
conveyance. The vendee, therefore, has the burden of paying install- 
ments of the purchase price to a vendor who has never had title to the 
land or has conveyed all of his interest to a third person. 3 There 
would seem to be no difference in principle between the situation 
where the land is conveyed to a third person without notice of the 
rights of the vendee, and where it is conveyed to the public. In either 



s Bates v. Santa Barbara Co. (1891), 90 Cal. 543, 27 Pac. 438. 

9 Weber v. McCleverty (1906), 149 Cal. 316, 86 Pac. 706, a creditor 
holding a debt secured by trust deed of a homestead need not present 
his claim to the estate though the mortgagee in like situation must do 
so. 

i Prentice v. Erskine (Jan. 6, 1913), 44 Cal. Dec. 50. 

2 Winkler v. Jerrue (Dec. 9, 1912), 15 Cal. App. Dec. 784; Garberino 
v. Roberts (1895), 109 Cal. 125, 41 Pac. 857; Shively v. Semi-Tropic 
Land and Water Co. (1893), 99 Cal. 259, 33 Pac. 848; Joyce v Schafer 
(1893), 97 Cal. 335, 32 Pac. 320; Hanson v. Fox (1909), 155 Cal. 106, 
132 Am. St. Rep. 72, 99 Pac. 490, 20 L. R. A. (N. S.) 338; Backman 
v. Park (1910), 157 Cal. 607, 108 Pac. 687, 137 Am. St. Rep. 153; but 
see: Burks v. Davies (1890), 85 Cal. 110, 24 Pac. 613; Sanders v. Lan- 
sing (1886), 70 Cal. 429, 11 Pac. 702; Marshall v. Caldwell et al. (1871), 
41 Cal. 611; Easton v. Montgomery (1891), 90 Cal. 307, 27 Pac. 280; 
Birch v. Cooper (1902), 136 Cal. 636, 69 Pac. 420; Leach v. Rowley 
(1903), 138 Cal. 709, 72 Pac. 403; Alderson v. Houston (1908), 154 Cal. 
1, 96 Pac. 884. 

3 Hanson v. Fox, supra; Garberino v. Roberts, supra; Joyce v. 
Shafer, supra. 



